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IN THE 


®totteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7516 


Mary Carter, Plaintiff-in-error, 


Continental Life Insurance Co., Inc., a Corporation, 

Defendant-in-error. 


BRIEF OF DEFENDANT-IN-ERROR 


STATEMENT OF CASE 

Suit was filed in the Municipal Court of the District 
of Columbia by Mary Carter, hereinafter designated as 
Appellant, against the Continental Life Insurance Com¬ 
pany, Incorporated, a corporation, hereinafter designated 
as Appellee, to recover Three Hundred Dollars ($300.00) 
on an insurance policy issued by the said company, 
wherein appellant was named as beneficiary, and John 
Carter, her brother-in-law, was named as the insured. 
The policy was issued upon a written application, as set 
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forth in the Bill of Exceptions herein. The insured died 
on May 19, 1937, and thereafter, proof of death, as set 
forth in the Bill of Exceptions, was filed with the com¬ 
pany by the appellant. When the suit was commenced 1 

an Affidavit of Merit and Affidavit of Defense were filed. 

Thereafter, the case was tried in the Municipal Court, 
resulting in findings for the appellee. A motion for new 
trial by the appellant was denied, after which a Writ of 
Error upon petition was granted by this Court. 

TESTIMONY ON BEHALF OF APPELLANT 

The testimony of Mary Carter, the appellant, appears 
on pages one (1) to four (4) inclusive, of the Bill of 
Exceptions herein, but the same may be briefly summar¬ 
ized, as follows: 

(a) That she is the beneficiary under the policy sued 
on, issued on the life of John Carter, who died May 19, 

1937, at Aiken, South Carolina; that John Carter, her 
husband’s brother, having no work, and being unable to 
secure work in his home at Aiken, South Carolina, and 
it being very hard with him there, came to Washington, 

D. C. to try to find work in June, 1932; that he remained 

in Washington for approximately six (6) months, during 

which time he lived and boarded at her house, and paid 

nothing for rent or board, and did not secure any work 

at all; that he had no funds, and the boy had a withered « 

hand; that while at her place the insured took out the 

policy in question, paid the premiums himself as long as 

he was in Washington, and after he left Washington she 

paid the premiums up to the time of his death; that the 

application for the insurance was signed for him by Ella 

Davis, at his request, he being unable to read or write. 

That on cross-examination appellant admitted that two 
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(2) other policies were taken out on the life of John Car} 
ter while he was at her home, in each of which she wa| 
named beneficiary; that John Carter paid the premium^ 
on these, but that she did not know where he got the 
money to pay the premiums as “that was none of her 
business”, and that she did not know of John having any 
money. 

(b) Ella Davis, a witness for the appellant, testified 
that she and John Carter were sitting in a swing in 
Mary Carter’s yard when defendant’s agent came up an<^ 
solicited insurance; that the agent filled in the applica¬ 
tion card, and that she signed John Carter’s name to the 
card since he could not read or write; that Mary Carter, 
at the time, was in her kitchen putting up preserves; 
that she identified John’s name as being in her hand¬ 
writing, and admitted that John had a bad hand, and 
that he was not working that day, and she did not know 
whether he worked at any time. 

(c) The death proof, admitted in evidence without 
objection, shows that the insured died May 19, 1937 of 
pulmonary tuberculosis of two (2) years’ duration, and 
that the doctor signed about ten (10) certificates for 
other companies on the death of the insured. The appli¬ 
cation for the policy, placed in evidence without objec¬ 
tion by appellant’s attorney, shows on its face that the 
insured at the date of the policy was nineteen years of 
age, and that Mary Carter, the beneficiary, was thirty- 
nine years of age, and designated as “sister”. 

TESTIMONY ON BEHALF OF APPELLEE 

(a) The appellant, on cross-examination, admitted 
that shortly after John Carter’s death, she, in company 
with her present attorney, went to the office of Joseph D. 
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Eason, General Counsel for the defendant company, in 
the Investment Building, to talk about her claim under 
this policy, and to be identified by the agent who was 
then in Mr. Eason’s office. She was then asked if Mr. 
Eason did not call her attention to the fact that in the 
application she was described as “sister” of the insured, 
and in the Certificate of Death she was described as 
“sister-in-law”. She was further asked if she did not at 
that time state to Mr. Eason and the company’s agent 
that she ought to have the money, because she was the 
one who took out the policy and paid all the premiums. 
She denied that she made such a statement. 

(b) The appellee then produced Joseph D. Eason, 
General Counsel for the defendant, who testified in sub¬ 
stance that Mary Carter and her present attorney came 
to his office in the Investment Building shortly after the 
death of John Carter to talk about this case; that Mr. 
Early and Mr. Clark were both in his office while she was 
there. He called her attention to the fact that she was 
designated as “sister” in the application and as “sister- 
in-law” in the Certificate of Death furnished the com¬ 
pany. Whereupon, Mary Carter said that she ought to 
have the money because she took out the policy and paid 
all on it that had been paid in the way of premiums. 
Thereupon, Mr. Clark, Manager of District No. 1 for the 
defendant company in Washington, and also Mr. Early, 
agent, were called to the stand and they corroborated Mr. 
Eason’s testimony in its entirety. 

(c) The appellee then produced a witness named 
Heath, who testified in substance that he was an agent 
for the Continental Life Insurance Company. Incorpo¬ 
rated. collecting a debit in Washington during the year 
1932. That thereafter he severed his connections with 
this company, and had had no connection whatever with 
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them since that time; that he remembered Mary Carter 
and also her husband, Richard Carter. They lived on his 
debit, and he collected from this house each week. He 
remembered very distinctly the boy, John Carter, and 
he remembered the writing of the insurance on John's 
life. He said when he went to Mary Carter’s home that 
day he found her in the kitchen. The first thing she told 
him was that she had a new member for him. He toj:d 
her he was glad and asked who it was. She then tojd 
him it was the boy out in the yard whom she said was 
her brother. He then asked her how much insurance she 
wanted to take on John Carter and who would be th[e 
beneficiary. She told him to make the policy twenty 
cents (.20c) a week, and to name her as the beneficiary. 
He said he then went out in the yard, asked the boy h is 
age and a few other questions, filled in the card from the 
information given him. and then handed him the appli¬ 
cation card to sign. The boy said he could not write, anpl 
some woman whom he did not know* signed John’s name 
to the card for him. He then went back in the house, 
where Mary Carter gave him the initial premium qf 
twenty cents. In due course the policy was issued an(d 
he delivered it to Mary Carter. Thereafter, he collected 
the premiums each week from Mary Carter as long as he 
was on that debit; that he never collected any money 
whatever from John Carter. 


TESTIMONY MISSTATED IN BRIEF OF 
APPELLANT 

In several instances the appellant, in her brief, has 
quoted as evidence statements not in the testimony ancjl 
the Bill of Exceptions, as follows: 

(a) On Page One appellant quoted the words “withouj 
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her knowledge at the time” to try to show that she had 
no knowledge that the policy was taken out. 

1 (b) On Page One the words “thereafter, his brother, 

husband of the plaintiff in error, through her, paid said 
premiums until insured died” were used to show that 
appellant had nothing to do with taking out the policy 
or paying the premiums. 

(c) On Page One the words “she was responsible for 
the funeral expenses” were used to try to show an insur¬ 
able interest. 

(d) On Page Two the words “he named her as the 
beneficiary thereof, which she was named without knowl¬ 
edge at the time” were used to show lack of knowledge 
of the policy. 

(e) On Page Two the words “that plaintiff knew noth¬ 
ing concerning the other seven (7) policies”. 

(f) On Page Two the words “although she was re¬ 
sponsible for and paid the funeral bill” is another effort 
to show insurable interest. 

(g) On Page Two the words “that insured was in good 
health when here”. 

(h) On Page Two the words “other than through her 
husband, his brother” is another effort to show that 
appellant did not pay the premiums. None of the above 
quotations can be found in the record. 

ARGUMENT 

From the above summary of the evidence it appears 
that the testimony on the part of the respective parties 
is conflicting. The appellant endeavored to show that 
she had no part in taking out the policy, but that the 
insured was responsible for the existence of such policy. 
On the other hand, the testimony offered on behalf of 
appellee shows very conclusively that the contentions 


of the appellant cannot be true. There is not one word Of 
testimony that the insured ever earned a dollar in his 
life. He was only nineteen years of age when the policy 
was taken out, and at the time he had a withered arm, 
and a few years later he died of tuberculosis. There is 
no evidence that he had a penny, or earned one while :in 
Washington. His sister-in-law, the beneficiary under the 
policy, was thirty-nine years of age, and apparently en¬ 
gineered the entire transaction. She admits she paid all 
the premiums for the life of the policy of about five (f») 
years, except the first six months. Although the evidence 
is somewhat conflicting, it is overwhelming to the effect 
that appellant was the sole procuring cause of the issu¬ 
ance of the policy, and that she paid all the premiums 
as a speculative or wagering venture. It is very evident 
that the agent Heath, witness for appellee, stated the 
truth when he said that appellant requested him to place 
a policy on the insured, and that she paid all the pre;- 
miums. All of the testimony seems conclusive on thjs 
point. 

The Judge of the Municipal Court who tried this cas|e 
sat as both Judge and Jury, and was, therefore, the be^t 
judge of the weight to be given the testimony of the re¬ 
spective witnesses. The testimony being conflicting, and 
the Judge having rendered a decision for the appellee, the 
same will not now be disturbed by this Court unless there 
was a clear error of law committed at the trial. Our conh 
tention is that no error was committed, as will appear 
hereafter. 

APPELLANT HAD NO INSURABLE INTEREST 


The application for this policy gave the name of John 
Carter as insured, and Mary Carter, described as “sister” 
as beneficiary. When the death proof came in after 
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of the appellant cannot be true. There is not one word of 
testimony that the insured ever earned a dollar in Ijiis 
life. He was only nineteen years of age when the polity 
was taken out, and at the time he had a withered arm, 
and a few years later he died of tuberculosis. There is 
no evidence that he had a penny, or earned one while in 
Washington. His sister-in-law, the beneficiary under the 
policy, was thirty-nine years of age. and apparently en¬ 
gineered the entire transaction. She admits she paid ill 
the premiums for the life of the policy of about five (5) 
years, except the first six months. Although the evident 
is somewhat conflicting, it is overwhelming to the effejt 
that appellant was the sole procuring cause of the issu¬ 
ance of the policy, and that she paid all the premiums 
as a speculative or wagering venture. It is very evident 
that the agent Heath, witness for appellee, stated the 
truth when he said that appellant requested him to pla<be 
a policy on the insured, and that she paid all the pre¬ 
miums. All of the testimony seems conclusive on thfcs 
point. 

The Judge of the Municipal Court who tried this ca§e 
sat as both Judge and Jury, and was, therefore, the be^t 
judge of the weight to be given the testimony of the re¬ 
spective witnesses. The testimony being conflicting, and 
the Judge having rendered a decision for the appellee, the 
same will not now be disturbed by this Court unless there 
was a clear error of law committed at the trial. Our con¬ 
tention is that no error was committed, as will appear 
hereafter. 


APPELLANT HAD NO INSURABLE INTEREST 

The application for this policy gave the name of John 
Carter as insured, and Mary Carter, described as “sister 
as beneficiary. When the death proof came in after 
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death, for the first time the company discovered that the 
relationship between the insured and the beneficiary had 
been misstated. Had the relationship been correctly 
given in the application an investigation would have 
resulted, and no policy would have been issued. It de¬ 
velops, according to the evidence, that the whole trans¬ 
action was a scheme by the sister-in-law, appellant here, 
to procure wagering policies on the life of her unemployed 
and sickly brother-in-law. This is confirmed by her bold 
admission in the death proof that the doctor filled out 
about ten (10) certificates on his death for other insur¬ 
ance companies. She admitted two other policies were 
taken out at her home under which she was beneficiary. 
All of these facts and circumstances clearly show a lack 
of insurable interest. The Courts of this country have 
universally held that one person cannot take out a policy 
on the life of another unless it is someone in whose life 
he has an insurable interest. The Courts have also uni¬ 
formly held that for an insurable interest to arise there 
must be a close marriage relationship, such as, husband 
and wife, a contractual relationship such as debtor or 
creditor, or a close blood relationship, such as father and 
son, brother and sister, etc. In-laws, such as we have 
here, have never been considered to have an insurable 
interest. This subject is discussed at great length in 
Volume One, “Cooley’s Briefs on Insurance” (Second 
Edition), pages 330, 385, 386, and 387, where a great 
number of Federal and State cases are cited. We quote 
from Page 387 aforesaid, as follows: 

“Relationship by affinity merely as that of 
brother-in-law, mother-in-law, son-in-law, daughter- 
in-law, etc., will not create an insurable interest.” 
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In support of the same contention we cite the follow¬ 
ing cases: 

Slade vs. Life & Casualty Ins. Co. of Tenn., 162 S. E 
734; 

Davis vs. Gulf States Ins. Co., 151 So. Reporter, 167; 

Interstate Life & Acc’t. Co. vs. Cook, 86 S. W. (2d) 887; 

Commonwealth Life Ins. Co. vs. Wood’s administra¬ 
trix, 92 S. W. (2d) 351. 

Further on this question of insurable interest we quote 
from Goodwin vs. Federal Mutual Insurance Company , 
180 Southern Reporter 662, as follows: 

“ .... It is generally held that a parent, because 
of the close ties of blood, has an insurable interest in 
the life of a child, and vice versa. The same may 
be said of husband and wife on account of love and 
affection, and the reciprocal duty of support. The 
authorities disagree sharply as regards brothers and 
sisters. Cousins per se have no insurable interest in 
the lives of each other. A creditor has an insurable 
interest in the life of his debtor.” 

Couch’s Encyclopedia of Insurance Law, vol. 1, 
section 294, contains this very lucid discussion of the 
question of what constitutes an insurable interest, 
and kindred questions arising from a policy where 
such interest is not present: 

“It seems clear that an insurable interest in the 
life of another is not property. And. generally speak¬ 
ing, it may be said that an insurable interest in life 
is manifested where the person claiming it has a 
direct pecuniary claim on the life as a dependent, 
a creditor, a partner, a surety, or the holder of a 
contract right or obligation, or where, from the blood 
or affinity relationship between them, there is a def¬ 
inite and reasonable expectation that benefit will 
result to one from the continuance of the life of the 
other. As subsequently shown, however, a pecuniar^ 
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interest is not always regarded as essential in the 
case of close blood relationship. In the first place, 
the interest, to be insurable, must be one in favor 
of the continuance of the life, and not an interest 
in its loss or destruction. Also, this interest in the 
continuation of the life constitutes an essential ele¬ 
ment of the contract, although such interest need 
exist only at the inception of the risk. And the in¬ 
terest must be such that a contract of insurance, 
based thereon will not be regarded as a wager. This 
means that there must be a reasonable ground to 
expect some benefit or advantage from the continu¬ 
ance of the life of the insured.” * * # 

“(Section 295) But it is now almost universally 
held in the different states, either by force of statu¬ 
tory regulations, or upon general principles of public 
policy, or similar grounds, that an insurable interest 
is necessary to the validity of a policy, no matter 
what may be the subject-matter, and that if no in¬ 
surable interest exists, the contract is void. To illus¬ 
trate. a policy on property wherein the insured has 
no interest or title is void, and no recovery can be 
had thereon in case of loss, either by the insured or 
his assignee, and notes given for the premiums on 
such policies are void for want of a consideration. 
Likewise, the almost universally accepted rule is that 
a party insuring a human life must have an insur¬ 
able interest therein if the insurance is effected for 
his own benefit, or the policy will be void; and he 
must prove such interest in order to recover, since 
public policy does not permit one having no insur¬ 
able interest to procure a policy of insurance upon 
the life of a human being and pay the premiums as 
a speculation, or on a chance of collecting the insur¬ 
ance money. This is upon the theory that the public 
has an interest, independent of the consent and con¬ 
currence of the parties, that no inducement shall be 
offered to one man to take the life of another. The 
parties to a contract of insurance cannot, even by 
solemn agreement, override the public policy which 
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requires the beneficiary to have an insurable interesj,. 
Much less does mere knowledge upon the part of the 
insurer, or its authorized agent, of lack of insurablb 
interest, relieve the insured from establishing such an 
interest as a condition precedent to recovery on the 
policy, since the doctrine of waiver cannot apply, fob 
an insurance company cannot be held to a contract 
of insurance on the principle of waiver, where it 
could not make such a contract in the first instance. 
In fact, policies which are wagers, because of the fact 
that the persons who procure them have no insurable 
interest, will not be enforced, even though the inj- 
surer had knowledge of the facts at the time of issue, 
since it cannot estop itself to plead no insurablb 
interest, for the reason that the court will not aid 
either party in enforcing a contract which is void as 
against public policy. Again, an incontestable claus^ 
in an insurance policy does not prevent the insurer 
from defending on the ground that it was issued to 
one having no insurable interest, and is, therefore 
void as against public policy.” 

“To the same effect are 32 Corpus Juris, p. 1111; 
Cooley’s Briefs on Insurance, vol. 1. p. 128, 2nd Ed.| 

“The rule is tersely given in 14 Ruling case Law,I 
Page 96, to wit: 

“But in all cases there must be a reasonable 
ground, founded on the relations of the parties to 
each other, either pecuniary or of blood or affinity, 
to expect some benefit or advantage from the con¬ 
tinuance of the life of the assured. Otherwise, the 
contract is a mere wager, by which the party taking 
the policy is directly interested in the early death 
of the insured. The essential thing is that the policy 
shall be obtained in good faith, and not for the pur¬ 
pose of speculating on the hazard of a life in w’hich 
the insured has no interest.” 

“It is obvious from these quotations, unless there 
is reasonable ground founded on the beneficiary’s re¬ 
lations with the insured that he will be benefited by 
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the continuance of the insured’s life or sustain loss 
by his death, there is absent an insurable interest, 
an indispensable quality to the validity of the con¬ 
tract of insurance. If this quality is absent, the 
contract becomes one of wager, and null and void 
because reprobated by law and contrary to public 
policy.” 

“In the present case, it is inconceivable that either 
beneficiary could have been benefited and any ad¬ 
vantage come to them by the continuance of the 
assured’s life. His death entailed no loss to them. 
He was practically helpless when the policies issued: 
in fact, he was then a charge to them. At times he 
was supported to some extent by government relief. 
Premiums paid by them to procure and keep alive 
the policies were very high. They evidently en¬ 
deavored to effect the insurance for the purpose of 
‘speculating on the hazard of a life.’ This being true, 
the policies ab initio were void and without legal 
effect. Washington v. Victory Industrial Life Insur¬ 
ance Company of Louisiana, La. App. 146 So. 766; 
Robinson v. Washington Fidelity National Life In¬ 
surance Company, 16 La. App. 280. 134 So. 115.” 

“In Rombach v. Insurance Company, 35 La. Ann. 
233. 48 Am. Rep. 239. the court held that, without 
a pecuniary interest, a son-in-law has not an insur¬ 
able interest in the life of his mother-in-law. Inter 
alia, the court said: 

“ The insurable interest in the life of another is a 
pecuniary interest. A policy of insurance, procured 
by one for his own benefit upon the life of another, 
the beneficiary being without interest in the con¬ 
tinuance of the life insured, is against public policy 
and therefore void.’ ” 

“The plea of estoppel is alternatively urged upon 
us. We do not think it well founded. The fact that 
defendant w'rote the insured and the beneficiaries 
that the policies were canceled for one reason does 
not bar it from urging this and other reasons in de¬ 
fense of the effort to hold it liable on the contracts. 
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Estoppel of this character is not sustainable unless 
a party has been induced to rely upon asserted facjts 
or representations and thereby moved or acted to h|is 
detriment, or in a manner he would not have doi|ie 
but for his reliance upon such asserted facts or rep¬ 
resentations. These necessary elements of successful 
estoppel are wholly lacking here. The policies wefe 
ab initio void. They were void because their issu¬ 
ance violated a well-established rule of public policjy. 
Legal vitality could not be breathed into them fcjy 
the failure of the insurer to assign at once all reasons 
for the cancellation, even should it be concedejd 
that lack of insurable interest in the beneficiaries 
was then known to the insurer. The record does 
not convince us that defendant had such knowledge 
when the policies were sought to be cancelled.” 

INCONTESTABLE CLAUSE INAPPLICABLE 

The appellant in her brief contended that the appellde 
is precluded from making a defense to the claim unde|r 
this policy because of the incontestable clause in the 
policy. We call to the attention of the Court the fact 
that there is not one word of testimony in the record to 
the effect that there is an incontestable clause in the 
policy sued on. The record is absolutely silent on this 
point, and we feel sure that the Court will not permit 
the appellant to go outside the record to argue this 
question. If, however, the Court for the purpose of this 
review, assumes that there was an incontestable clause 
in the policy in question, then we submit the following 
authorities to show that the policy was contrary to public 
policy, was void ab initio, and in such cases the incon¬ 
testable clause has no force or effect. The incontestable 
clause was never intended to apply to a case where the 
policy, from the beginning, w r as void. The incontestable 
clause in a policy is but one provision thereof, and if the 
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policy falls because it is unlawful, then the incontestable 
clause falls with it. On this point we quote from Volume 
Five of “Cooley's Briefs on Insurance” (Second Edition), 
page 4488. this statement: 

“Moreover, public policy requires that the clause 
be limited to legitimate policies actually taken out 
by the insured for the protection of his named 
beneficiary.” 

In support of this rule we cite Prudential Insurance 
Company vs. Mohr, 185 F. 936; Peoples vs. Alexandria, 
183 App. Div. 868; 171 N. Y. S. 881; 224 N. Y. 733; 121 
N. E. 883. 

In Ludwinska vs. John Hancock Insurance Company, 
178 Atlantic 28, we find these words: 

“Policy and incontestable clause therein has no 
effect unless someone capable of contracting within 
insurance law has contracted, and until parties have 
been identified and their minds have met on the 
question of whom they are respectfully dealing 
with, questions as to fraud and as to whether de¬ 
fense based thereon is precluded by the incontestable 
clause does not arise.” 

In other words, this is not a defense of fraud perpe¬ 
trated by the beneficiary upon the company. That really 
does not arise here, as the above quoted case makes very 
clear. It is a simple question of this beneficiary embark¬ 
ing upon an unlawful enterprise, namely, gambling on 
the life of one in whom she had no insurable interest. 

In American National Insurance Company vs. Brow¬ 
ner, 93 S. W. Rep., Second Edition, Page 450, we find 
these words: 

“Allegations in insurer’s answer to suit on life 
policy that policy never became effective because 
application was not signed by alleged insured, nor 
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by her authority, but was signed by beneficiary of 
insured, held to state valid defense, statute provid¬ 
ing for incontestable clause being inapplicable.” 

Quoting again from Volume One of Cooley’s Briefs <|>n 
Insurance (Second Edition), page 429. we find these 
words: 

“In Brady vs. Prudential Insurance Company,\5 
Kulp (Pa.) Page 505, it was held that a clause in 
a policy that it shall be incontestable after three (3) 
years does not estop the company from setting up 
the defense of want of insurable interest. So in Cle¬ 
ment vs. New York Life, 101 Tenn. 22, 46 S. W. 561, 
42 L. R. A. 247, the Court held that a provision that 
a policy should be incontestable after one (1) year 
did not prevent the company from raising defense 
that the transferee of the policy had no insurabje 
interest in the life insured but procured it to be 
transferred for speculative purposes. The rule th^t 
the incontestable clause does not estop the company 
from setting up the defense that the policy is vo^d 
because of lack of insurable interest is also approved 
in Bromley vs. Washington Life Insurance Company, 
92 S. W. Page 17.” 

WAIVER AND ESTOPPEL 

Appellant has contended that appellee, by continuing 
to collect the premiums on the policy in question, and bjy r 
failing to discover the correct relationship between thp 
beneficiary and insured, has waived its defense and ip 
now estopped to set up as a defense a lack of insurabte 
interest. There is no such thing as waiver or estoppel 
under a contract void ab initio as against public policy 
or otherwise. On this point we quote the following fronji 
National Life & Accident Insurance Company vs. Martin |, 
decided by the Court of Appeals of Tenn.. Western Disj- 
trict, June 9, 1939: 
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“While there are some cases holding to the con¬ 
trary. we think the weight of authority sustains the 
contention made by appellee to the effect that where 
a policy of insurance is void because of public policy, 
such as wagering contracts, that the parties to the 
contract can not mutually agree to a provision mak¬ 
ing such a contract valid and enforceable. In other 
words, the decided weight of authority both by text- 
writers and the decisions announcing the rule, is that 
the parties will not be permitted to contract so as to 
make a void policy valid. Where the contract is void 
as being against the public policy of the state, such 
as wagering contracts, the parties can not by con¬ 
tractual provision make such a contract valid and 
enforceable/’ Couch’s Cyclopedia of Insurance Law, 
Vol. 1. Sec. 295. page 769. et seqCooley’s Briefs on 
Insurance, Vol. 1, page 201; Joyce on Insurance, 
Vol. 2. 1931-33; 37 C. J.. Sec. 51. 385-386. 

In the Virginia case of Henderson v. Life Insurance 
Company, 179 S. E. (Va.) 680. the court said: 

“The plaintiff takes the position that, even if the 
policies in question were procured by the said James 
H. Thomas with the predetermined intent of killing 
the insured and thus receive the proceeds of the con¬ 
tracts. and even if the said James R. Thomas did 
not have an insurable interest in the life of the said 
Maxie Thomas, that the policies have been validated 
by the passing of the contestable period, and that no 
contest can now be made thereunder by the insurer. 

“The court is not inclined to concur in this reason¬ 
ing. While it is generally stated by the courts and 
text-writers that an insurer is precluded from con¬ 
testing a policy after the period of contestability has 
expired, on any ground not excepted therein, it must 
also be remembered that there is another equally 
well-established principle of law—that a court will 
not lend its aid to enforce a contract void as against 
public policy. Whenever these two principles become 
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opposed, the interest of society requires that the lat¬ 
ter doctrine shall prevail. 

“Conceding the facts stated in the answers to be 
true, as we must, the court must inevitably hold thit 
the contracts were void, at their inception. This be¬ 
ing true, no subsequent event could vitalize the con¬ 
tracts, not even the solemn agreement of the parties 
themselves.” 

On this question of waiver and estoppel we also cit]e 
Woods vs. Washington Fidelity and National Insurance 
Company, 115 Southwestern Reporter (2nd) 121. 

FAILURE TO ATTACH APPLICATION TO 
POLICY IMMATERIAL 

The appellant contends that a copy of the application 
was not attached to and delivered with the policy, and 
consequently, no defense should be allowed to this suit 
on the policy under Section 657 of the District of 
Columbia Code. 

Some insurance companies attach such applications tb 
the policies, and some do not. Here again we call the 
Court’s attention to the fact that there is nothing what-j 
ever in the record to show that the application in thi^ 
case was not attached to the policy. We assume that thd 
Court will not indulge the presumption that such appli¬ 
cation was or was not so attached. This Section simply 
provides that in the absence of such copy being attached 
to the policy, no defense shall be allowed to said policy 
on account of anything contained in or omitted from 
such application. We feel that nothing further need be 
said on this point. However, if for the purpose of this 
review the Court should assume that the application was 
not attached to the policy, then the matter becomes im¬ 
material for the reasons now stated. 


18 


This entire question is completely disposed of by the 
Supreme Court of the United States in Washington 
Fidelity National Insurance Company vs. Burton , 53 
Supreme Court Reporter, 26, decided November 7, 1932. 
The Court there held that if no application is attached 
to and delivered with the policy, the contract of insur¬ 
ance is confined to the policy itself. If the application is 
so attached, then the policy, plus the application, com¬ 
prise the contract. If there is no application attached, 
this does not prevent a defense based on provisions con¬ 
tained in the policy. The Court also held that an appli¬ 
cation might be written or oral, and that manifestly an 
oral application could not be attached to the policy. 

Our defense in this case is based on lack of insurable 
interest, and that the policy was void ah initio. The ap¬ 
plication has no relationship to such a defense, whether 
it is attached to the policy or not. It should also be re¬ 
membered that in our case the application was offered in 
evidence by the appellant, although it might have been 
kept out of the evidence by her under Section 657 cited 
above. Our defense being based on a condition of fact 
existing outside of the application, it is immaterial 
whether the application was or was not attached to the 
policy. 

JUDGE AUKAM’S RULING UNDER RULE TEN 

There is nothing unusual about the refusal of the Judge 
below’ to hear appellant’s motion for new trial under 
Rule 10 of the Municipal Court. The rule requires such 
motion to be filed within four (4) days after verdict or 
finding, and submitted to the trial judge within ten (10) 
days from said verdict, unless futher time is granted by 
the Court for cause shown. The finding in this case was 
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on July 27, 1938, and the motion was not called up for 
argument until August 11th. Judge Aukam, of his own 
motion, refused to hear the argument on the motion as 
coming too late. Certainly such matters are within the 
sound discretion of the Court and are controlled by its 
rules. The clear purpose of this rule is to prevent delays, 
and to effect final decisions as speedily as possible. 

TESTIMONY OF ATTORNEY NOT 
OBJECTIONABLE 

Appellant has complained, we think very frivolously, 
about the fact that Joseph D. Eason, one of the attorneys 
for the defendant, sat in the court room, and thereafter 
testified in the case, while other witnesses had been ex¬ 
cluded. LeRoy Pumphrey and Joseph D. Eason were 
co-counsel of record in the case. Said Eason was also 
Vice-President and General Counsel of the Company, 
and as such representative of the company sat with 
LeRoy Pumphrey at the trial table, but took no part in 
the trial. Mr. Pumphrey examined and cross-examined 
all the witnesses, and argued the case—none of these 
things being done by Mr. Eason. A corporation defend¬ 
ant is entitled to have some officer or representative at 
the trial table in the trial of a case, as was had here, and 
this does not require him to be excluded under a witness 
exclusion rule. Manifestly, therefore, the trial judge com¬ 
mitted no error in permitting said Eason to testify as a 
witness for the defense under these circumstances. 

MOTION FOR JUDGMENT ON AFFIDAVITS 
PROPERLY DENIED 

Appellant, in her brief, asserts that the Court erred 
in not granting her motion for judgment based on the 
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Affidavit of Merit and the Affidavit of Defense herein. 
Upon filing her suit in the Municipal Court the plaintiff 
filed and served her Bill of Particulars and Affidavit of 
Merit, which Bill of Particulars and Affidavit of Merit 
described and were predicated upon a certain policy 
issued by this company, numbered 504872-B, dated 
August 28, 1932, issued to John Carter, insured. As a 
matter of fact John Carter was not the insured under 
said policy numbered 504872-B, and the real insured un¬ 
der said policy was not dead, but said policy numbered 
504872-B was issued on a different person, still living, 
and bearing a different date. Under these circumstances, 
the defendant below filed an Affidavit of Defense deny¬ 
ing its liability under policy 504872-B, alleging the in¬ 
sured thereunder was not dead, and was not John Carter, 
it being impossible to file a suitable Affidavit of Defense 
in any other manner or language. Therefore, the Affi¬ 
davit of Merit in this record, as filed below, did not 
describe or mention or sue upon the true policy on the 
life of John Carter, and the policy that is now before 
the Court is numbered 539051-B. No further Affidavit 
of Merit or amended Affidavit of Merit was filed below, 
and consequently both affidavits went out of the case, 
and had nothing to do with the trial below. The policy 
now before the Court is numbered 539051-B, dated 
August 8, 1932, under which John Carter is the insured. 
Hence, the policy now before the Court is entirely dif¬ 
ferent from the one described in the Affidavit of Merit 
and the Bill of Particulars. As the Court will recognize, 
the only way an insurance company can properly desig¬ 
nate and differentiate between insurance policies is by 
number, the name of the insured, and the date of the 
policy, all of which were different under the two policies 
herein referred to. 
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APPELLEE’S OFFER TO RETURN PREMIUMS 

Notwithstanding the fact that the appellee felt that it 
had been imposed upon by the appellant, and that t^ie 
policy never should have been issued, nevertheless it de¬ 
sired to do equity towards appellant and to cause her no 
actual loss. Accordingly, before the suit was brought it 
tendered back to the plaintiff the premiums paid under 
the policy in question and again at the trial table ten¬ 
dered such premiums, and at all times has been willing 
to return such premiums, but the appellant has refused to 
accept the same. 

We submit that the appellant in this appeal has mac(e 
no showing which would justify this Court in reversing 
the action of the lower Court. 

We submit also that the judgment of the Judge of th|e 
Municipal Court should be affirmed. 

Respectfully submitted. 

LeRoy Pumphrey, 
Attorney for Appellee. 


